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Issue I

COURT REPORTS

crossings for a WSRA protected river because the federal statute did
not preempt the state's control of state owned land along the Allagash
River. As such, the court recommended that the district court grant
the MBPL Director's motion to dismiss.
JulieAnderson
United States v. Nevada, No. 2:00-CV-0268-RLH-LRL, 2007 U.S.
Dist. LEXIS 69177 (D. Nev. Aug. 31, 2007) (holding that a sudden, selfimposed need for water could not overcome the Nevada State Engineer's denial of the DOE's water permit application and cease and desist order).
The Department of Energy ("DOE") attempted to obtain Nevada
water permits in association with a proposal to create a nuclear waste
depository at Yucca Mountain, Nevada. The Nevada State Engineer
authorized temporary permits to the DOE, which expired April 9,
2002. The State Engineer denied the DOE's request to extend the
permits. The State Engineer also denied the DOE's 1997 application
for permanent appropriation of 430 acre-feet of groundwater in connection with the planned construction of the repository.
Meanwhile, the State Engineer and the DOE worked out an arrangement for DOE's interim use of water. Originally, the agreement
allowed for the use of potable water and water for emergency and fire
use. In 2003, the parties came to a "tentative agreement," which allowed an increase in DOE's water use to 1.36 million gallons per year.
The DOE had mentioned the need for an additional 300,000 gallons of
water for bore hole drilling for seismic investigation. However, the
State Engineer did not stipulate to that use. In 2004, the DOE announced that it would drill 35 bore holes, requiring an additional 2
million gallons of water. The State Engineer never approved the use of
the water. In 2007, the DOE announced that it would need 4 million
gallons of water and was planning on boring 48 holes. The State Engineer never agreed to the use of water for any of the proposed 48 holes.
The DOE began to use the water for the holes. The State Engineer
issued a cease and desist order to the DOE over the use of water for the
bore hole drilling. The DOE complained that the order was causing
delay and unnecessary expense, that the bore holes were necessary and
authorized by Congress, and that the Congressional mandate
preempted state water law. The State Engineer lifted the order on the
condition that the parties could reach an agreement. Eventually, the
State Engineer agreed to water use with certain conditions, namely that
the DOE could not use water for the purpose of additional phases or
expanded phases of the bore hole drilling. DOE did not accept the
limitation and the State Engineer reinstated the cease and desist order.
On July 20, 2007, the DOE filed an emergency injunction and resumed drilling operations. The DOE also refused entry on the site to
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the State Engineer, which prevented the State Engineer from enforcing the order. The DOE based its motion on a claim that preemption
precluded compliance with state water law.
The court found that the DOE's preemption claim was without merit; that the DOE's need for the water was not federally mandated; that
due to the arbitrariness of DOE's increasing requests, any immediate
need for the water was self-imposed by the DOE; and that the DOE
could obtain the water it claimed it needed from a nearby well it already had water rights to. The court further found that Congress had
not enacted legislation that preempted Nevada's state water rights.
The court held that the State Engineer's denial of DOE's water permits
was not in violation of the state's water laws and that Nevada was only
responsible for complying with the "reasonable needs" of the DOE "as
described in the Stipulation."
The court found that the DOE's requests exceeded the amounts
originally stipulated by the parties. The court held that the DOE's unexplained and increased demand for water was not a reasonable need
and therefore the State Engineer was not in violation of Nevada water
law by denying the requests. The court held that the State Engineer
acted reasonably in denying the request, that the DOE's demand to use
water was in excess of the agreement, that there was no clear federal
mandate that preempted state water law, and that the DOE's rejection
of the State Engineer's restrictions was unreasonable. The court determined that the DOE did not present evidence or arguments demonstrating that it would prevail in the underlying case, that the DOE
failed to demonstrate the possibility of irreparable injury if the relief
was not granted, that the balance of hardships did not favor the DOE,
and that public interest issues did not weigh in favor of the DOE. The
court held that the DOE did not present evidence that its need for water was necessary given the circumstances. The court determined that
the DOE failed to meet the criteria necessary to justify a preliminary
injunction and denied the DOE's emergency preliminary injunction
motion.
Jacki Lopez
UNITED STATES CLAIMS COURT
Casitas Mun. Water Dist. v. United States, 76 Fed. C1. 100 (2007)
(holding that operating criteria that benefit fish habitat and reduce
the quantity of water a district can divert does not constitute a physical
or per se taking, but rather a regulatory restriction on an owner's use
of property).
Casitas Municipal Water District ("Casitas") is responsible for the
operation of the Ventura River Project ("Project") in Ventura County,
California, on behalf of the United States Bureau of Reclamation
("BOR"). The Project provides water to the county for agricultural,

